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Content

▪ Consent – adults 
▪ Communication (and how to not get sued)
▪ Consent – children 
▪ Capacity and best interests / benefit
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Consent – adults making choices
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Consent

▪ Consequences of treatment without consent
▪ No consent without 

1. Capacity
2. being freely given
3. informed

▪ What should a patient be told?
▪ Doctor knows best?

- Hatcher v Black (1954)
- Bolam (1957)
- Sidaway (1984)
- Montgomery (2015)
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Listening and understanding 
what is material to the patient



© Weightmans LLP 7hilldickinson.com



© Weightmans LLP 8hilldickinson.com



© Weightmans LLP 9

Listening

▪ Percentage of patients 
allowed to complete their 
opening statement 
without interruption? 

▪ The average time a 
patient is allowed to talk 
before a doctor 
interrupts? 

▪ 23%

▪ 18 Seconds
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Assumptions….

For patients with breast cancer, 
keeping the breast is a top priority:
▪ Doctors – 71%
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Assumptions….

For patients with breast cancer, 
keeping the breast is a top priority:
▪ Doctors – 71%
▪ Patients – 7%
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Common Language

Descriptor Clinician’s usage Lay usage

Very common >10% 65%

Common 1 - 10% 45%

Uncommon 0.1 – 1% 18%

Rare 0.01 – 0.1% 8%

Very rare <0.01% 4%
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“Illiteracy” 

▪ 1 in 6 adults has “poor literacy 
skills”

▪ Of the adult population (16-65):
▪ 43% lack the literacy skills to 

cope with typical health 
information

▪ (61% for numeracy skills) 
▪ Rises to 57% in age group 16-44
▪ Up to 96% in the lowest income 

group.  



© Weightmans LLP 14hilldickinson.com

“Compensation culture”
▪ How many things “go wrong”?  
▪ c850,000 pa at least (NB inpatient care only), of which 

1/2 are avoidable and 1/3 cause serious harm
▪ Based on c 10% of 8.5m inpatient episodes in 1999
▪ Now around double that. 

▪ How many clinical negligence claims are there? 
▪ c11,000 in 2023/24 (CNST)

▪ How quickly are they increasing?  
▪ Actually, declining from peak of c12,000 CNST claims 

in 2013/14 
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So why do people sue?

>90% of those who 
experienced an 
adverse event did 
not sue.
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First impressions 
and feeling heard…
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Children and Young people
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Children
▪ Under 16 years – question of Gillick competence?
▪ MCA presumes capacity to decide over 16
▪ But Children Act 1989 gives parental responsibility until 

age 18
▪ Role of the Court – eg Re P, 17 year old Paracetamol 

Overdose (2014); Re X(2) (2021)

▪ Role of media and social media, especially for infants
▪ Charlie Gard; Alfie Evans – “zone of exclusive parental 

responsibility”? 
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Gillick v Cambridgeshire & Wisbeach HA 

▪ A child of sufficient 
maturity and 
understanding can 
make a decision for 
themselves, without 
their parent’s 
involvement

▪ House of Lords 
(1985)
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An NHS Foundation Trust v P [2014]

▪ 17 year old girl who had taken a paracetamol overdose
▪ Refused medical treatment, but assessed to have capacity
▪ Mother gave her consent for the treatment, but the hospital 

trust was reluctant to rely on this where P had capacity 
▪ Out of hours Order made - lawful to override her refusal
▪ Court used its “inherent jurisdiction” 
▪ If need be to use sedation / restraint to force the treatment – 

needed over 21 hours
▪ P’s wishes and feeling important, but not decisive, particularly 

where her life was in immediate danger.
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Children Act 1989
▪ In any decision to be made by the court about a child:

 “the child’s welfare shall be the court’s 
paramount consideration”… (s1)
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Children Act 1989  s3(5) 

A person who—
(a)  does not have parental responsibility for a particular 
child; but
(b)  has care of the child, may … do what is reasonable in 
all the circumstances of the case for the purpose of 
safeguarding or promoting the child’s welfare.
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Children (Scotland) Act 1995

▪ …a parent has in relation to his child the 
responsibility—

▪ (a) to safeguard and promote the child’s health, 
development and welfare;

▪ Under the age of 18.
▪ But MCA / AWI Act apply from age 16.
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https://myadultstillmychild.co.uk/ 

https://myadultstillmychild.co.uk/
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Mental capacity 
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▪ Adults with Incapacity (Scotland) Act 2000

▪ Mental Capacity Act 2005 – England & Wales 
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Capacity – making this decision
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Limited options
▪ You can’t always get what you 

want…
▪ Not a matter of best interests - N v 

A CCG (Supreme Court, 2017):
- ‘just like P, the Court can only choose 

between the “available options”’, Baroness 
Hale

▪ Can lawfully be limited by:
- Clinical indication / Clinical willingness 

(Burke v GMC; AVS)
- Resource – availability and allocation
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Paternalism v Autonomy
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Autonomy v paternalism

▪ A is refusing an amputation of their gangrenous leg – 
“I’d rather die with two legs than live with one”…

▪ B wants to go home after surgery, but family (and social 
services) think it’s too risky and push for residential 
care

▪ C won't willingly come to hospital, though investigation 
is indicated for worrying bleeding, which could well be 
(treatable) cancer
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Bob “lacks capacity”

▪ Lack of capacity means an inability to make a decision 
(because unable to understand or retain or weigh 
information relevant to the decision because of an 
impairment or disturbance in the functioning of the mind 
or brain – or (less often) to communicate that decision)

▪ What decision? – the options
▪ When? – can it wait?
▪ Whose decision? – distinguish our offer v their choice
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Who decides?
▪ Patient
▪ Patient in advance - ADRT
▪ consent vs refusal vs demands
▪ Patient’s appointee? Ie an LPA
▪ Court appointee? Ie a “Deputy”
▪ Or You ?!  - S5 MCA rule of thumb
▪ “Next of Kin”
▪ The Court
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Lasting Power of Attorney 
▪ Appointed by P – over 18 and with capacity to do so
▪ Can be for health & welfare or for property & finances
▪ For H&W decisions – P must have lost capacity to 

make the decision 
▪ Only applies to decisions within scope, and only to life 

sustaining if explicitly says so 
▪ Only valid if registered with the OPG.  
▪ Only makes the Attorney a best interests decision 

maker – can still be challenged.
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MCA s5
No liability (ie as if treatment with valid 

consent) if you reasonably believe that P 
lacks capacity for the relevant decision, and 
you act in a way you reasonably think is in 

their best interests

 so show your working!
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Next of kin…?
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Collaborative decision-making

▪ The decision maker (try the MCA s5 test)
▪ “Those engaged in caring for P and interested in their 

welfare” (MCA s4(7))
▪ And any LPA / deputy
▪ And P – their own involvement, wishes, values and 

beliefs (MCA s 4(6))
▪ And the Court of Protection
▪ BUT NB – information sharing and confidentiality
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Best interests decisions 

▪ “The views of family members, their own wishes, 
feelings, religious and cultural beliefs, are, in 
themselves, of little, if any, relevance. I emphasise that 
their views are being sought solely to illuminate the 
likely wishes and feelings of P. Their evidence is 
garnered to assert P’s autonomy, not to subjugate it”.
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Compromise is not always good… 
“the treatment plan has an air of compromise about it, a 
negotiation between the family and the medical team. 
There may, sometimes, be a place for that, but not if the 
person at the centre of it becomes marginalised. P (the 
protected party) must always be afforded care, which is 
identifiably in her own best interests. The family's views 
are relevant only insofar as they provide a conduit for P's 
own wishes and feelings. Families, however loving and 
well-meaning gain no dominion over their dying and 
incapacitous relatives. The family's role, which is crucial, 
is to promote and not subvert P's autonomy.”
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There is no such 
thing as “Next of Kin”
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Best interests
▪ Limited by the available options
▪ MCA s4 – people to consult and things to take into 

account
▪ Widest possible view – not just best clinical outcome, 

and taking P’s point of view.  

▪ Munby LJ – “what use is it making someone safe if it 
only makes them miserable?”

▪ Role of the Court of Protection 
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Adults with Incapacity (Scotland) Act 2000 

▪ Applies over age 16
▪ No intervention unless it will benefit P 
▪ Least restrictive option consistent with the purpose
▪ Wishes of the person / views of the “nearest relative” 

(tied to the Mental Health (Care and Treatment) 
(Scotland) Act 2003 definition)

▪ Welfare power of attorney or Guardian 



© Weightmans LLP 45hilldickinson.com

Incapable of

▪ (a) acting; or
▪ (b) making decisions; or
▪ (c) communicating decisions; or
▪ (d) understanding decisions; or
▪ (e) retaining the memory of decisions,
▪ as mentioned in any provision of this Act, by reason of 

mental disorder or of inability to communicate because 
of physical disability
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AWI – medical treatment

▪ S47 – Doctor* can certify incapacity about treatment – 
for up to one year

▪ Gives “authority to do what is reasonable in the 
circumstances … to safeguard or promote the health…”

▪ Does not authorise use of force or detention unless 
“immediately necessary”

▪ Or application to Sheriff
▪ Or use of powers of a Guardian 
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Summary

▪ What is the decision? Available options?
▪ Whose decision is it? 
▪ Available options is key - defines the information relevant to be 

given to the patient – both for purposes of consent and for 
assessing capacity

▪ Cannot force clinicians / carers to offer what they do not want to
▪ “Best interests” / “benefit” – like choice for capacitous patient – can 

only be among available options – autonomy has limits
▪ Collaboration in decision making is good – compromise of P’s best 

interests / benefit is not.
▪ The Court can resolve disputes – do not delay.  
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http://www.lawbriefpublishing
.com/product/medicaltreatme
ntdecisions/ 

All proceeds to the 
Alzheimer’s Society
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ben.troke@weightmans.com
07970 615452
www.weightmans.com

https://www.linkedin.com/in/bentroke/

Any Questions?

mailto:ben.troke@weightmans.com
http://www.weightmans.com/
https://www.linkedin.com/in/bentroke/
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